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JURISDICTION AND APPLICABLE LAW JURISDICTION AND APPLICABLE LAW 

P iP i tt kiki tt thth ibilitibilit ff t lt l j di i lj di i lPriorPrior toto makingmaking somesome commentscomments onon thethe possibilitypossibility ofof anan eventualeventual judicialjudicial
measuresmeasures toto protectprotect sshipownershipowners inin Brazil,Brazil, itit isis necessarynecessary toto analyzeanalyze thethe
jurisdictionjurisdiction ofof thethe BrazilianBrazilian CourtsCourts..

InIn orderorder toto characterizecharacterize thethe BrazilianBrazilian judgejudge internationalinternational jurisdictionjurisdiction inin aa
lawsuit,lawsuit, oneone ofof thethe circumstancescircumstances belowbelow mustmust obligatorilyobligatorily existexist::

““Article 88 — The Brazilian judiciary authority has jurisdiction where:
•the defendant, whatever its nationality, is domiciled in Brazil;
•the obligation is to be performed in Brazil;•the obligation is to be performed in Brazil;
•the fact which gave rise to the claim results from a fact occurred or an
act performed in Brazil
Sole Paragraph: A company is considered domiciled in Brazil when saidSole Paragraph: A company is considered domiciled in Brazil, when said
company has an agency, branch or subsidiary located here.”
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ARBITRATION CLAUSE ARBITRATION CLAUSE 

AccordingAccording toto artart.. 267267 ofof thethe CivilCivil ProceduresProcedures Code,Code, anan eventualeventual lawsuitlawsuit filedfiled inin
BrazilBrazil wouldwould bebe judgedjudged extinguishedextinguished withoutwithout resolutionresolution onon thethe meritsmerits::

Art. 267, Civil Procedures Code:
“Proceedings are extinguished without resolution of merit (...)g g f
VII – if the parties have agreed to solve their disputes through
arbitration”

InIn thethe eventevent anyany legallegal processprocess isis filedfiled inin Brazil,Brazil, thethe cargocargo wouldwould allegeallege inin itsits
defencedefence thethe ExceptioExceptio ForiFori MotionMotion ofof thethe BrazilianBrazilian courts,courts, requestingrequesting thethe
extinguishmentextinguishment ofof thethe casecase..gg
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HOW TO EXERCISE A LIEN/ARREST OF CARGO?

BRAZILIANBRAZILIAN COMMERCIALCOMMERCIAL CODECODE (LAW(LAWNoNo 556556//18501850))BRAZILIANBRAZILIAN COMMERCIALCOMMERCIAL CODECODE (LAW(LAWNoNo.. 556556//18501850))

“Art. 527: (...) The Master can not retain the cargo onboard as security for freight;
but he has the right to demand that the cargo owners or consignees upon deliverybut he has the right to demand that the cargo owners or consignees, upon delivery
of the cargo, deposit or guarantee the amount of the freight, general average and
expenses to be borne by them; and in the event of absence of prompt payment,
deposit or guarantee the Master may request embargo of the cargo for the freightdeposit or guarantee, the Master may request embargo of the cargo for the freight,
average and expenses.
The embargo will be time‐barred after 30 (thirty) days as of the day of discharge. ”

‐‐ x ‐‐x 

“Art. 619: The Master or shipowner shall not retain the cargo onboard under the
pretext of absence of payment of freight, general average or expenses; he may,p f f p y f f g , g g p ; y,
however, by means of a competent protest, request the deposit of equivalent assets,
and request the sale thereof, and the rights thereof will be safeguarded by the
outstanding credit against the shipper, in the event of an insufficient deposit. (...)”g g pp f ff p
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SOURCE OF LAW

DECREEDECREE NoNo.. 1919..473473//19301930,, thatthat rulesrules billsbills ofof ladinglading ofof goodsgoods transportedtransported byby
l dl d tt ii dd kk thth i ii iland,land, waterwater oror air,air, andand makesmakes otherother provisionsprovisions::

“A t 2º ( ) The la k of ay e t of f ei ht a d e e e autho i e“Art. 2º: (...) The lack of payment of freight and expenses authorizes
the retention of the goods on the account and risk of the owner”

DECREEDECREE‐‐LAWLAW 116116//6767,, whichwhich rulesrules operationsoperations relatedrelated toto waterwayswaterways
transportationtransportation ofof goodsgoods atat BrazilianBrazilian portsports::pp gg pp

“Art. 7: The Shipowner is entitled to determine the retention of goodsp f g
at warehouses, until the owed freight or the payment of contribution
for declared general average is settled”
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PRECAUTIONARY ACTIONS (GENERAL): PRECAUTIONARY ACTIONS (GENERAL): 

AimsAims toto obtainobtain thethe rulingruling ofof urgenturgent measures,measures, deemeddeemed essentialessential oror necessarynecessary totogg gg yy
thethe efficacyefficacy ofof anotheranother proceedingproceeding consideredconsidered asas thethe mainmain lawsuitlawsuit (e(e..gg.:.: aa
contractualcontractual claimclaim oror anan indemnityindemnity ““inin torttort”” lawsuit)lawsuit)

ItIt isis notnot intendedintended toto satisfysatisfy plaintiffplaintiff ‘s‘s claim,claim, butbut securesecure thethe satisfactionsatisfaction thereofthereof
feasiblefeasible andand avoidavoid eventualeventual damagesdamages andand irreversibleirreversible losses,losses, untiluntil aa finalfinal
decisiondecision isis achievedachieved inin thethe mainmain proceedingproceeding..

TheThe BrazilianBrazilian CivilCivil ProceduralProcedural CodeCode provides,provides, amongamong otherother actions,actions, asas typicaltypical
precautionaryprecautionary measuresmeasures:: thethe arrest,arrest, seizureseizure ofof assets,assets, searchsearch andand seizureseizure ofof
a eta et etetassets,assets, etcetc..

InIn additionaddition toto thethe specificspecific precautionaryprecautionary measuresmeasures therethere areare alsoalso thethe nonnon
specificspecific oneone InIn thisthis casecase thethe purposepurpose thereofthereof isis defineddefined accordingaccording toto eacheachspecificspecific oneone.. InIn thisthis case,case, thethe purposepurpose thereofthereof isis defineddefined accordingaccording toto eacheach
peculiarpeculiar concreteconcrete situation,situation, throughthrough aa prudentprudent judicialjudicial analysisanalysis (“(“PoderPoder GeralGeral dede
CautelaCautela””)).. TheThe mainmain featurefeature ofof thethe precautionaryprecautionary proceedingproceeding isis thethe cognitioncognition inin
viewview ofof thethe requirementsrequirements ofof PERICULUMPERICULUM ININ MORAMORA andand FUMUSFUMUS BONIBONIviewview ofof thethe requirementsrequirements ofof PERICULUMPERICULUM ININ MORAMORA andand FUMUSFUMUS BONIBONI
JURISJURIS..
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ARRESTARRESTAccordingAccording toto thethe BrazilianBrazilian Law,Law, thetheARRESTARREST consistsconsists inin thethe judicialjudicial apprehensionapprehension ofof
thethe asset,asset, objectobject ofof thethe litigationlitigation (seizure)(seizure) oror ofof debtordebtor´́ss assetsassets necessarynecessary (arrest)(arrest) toto securesecure
thethe liquidliquid debtdebt thethe collectioncollection ofof whichwhich isis processedprocessed oror willwill bebe processedprocessed inin courtcourt..

TheThe precautionaryprecautionary measuremeasure willwill bebe applicableapplicable whenwhen::

debtordebtor withoutwithout aa domiciledomicile attemptsattempts toto bebe absent,absent, oror disposedispose thethe possessedpossessed assetsassets oror
failsfails toto paypay thethe obligationobligation withinwithin thethe stipulatedstipulated termterm;;
debtordebtor withwith aa domiciledomicile isis absentabsent oror escapesescapes inin anan attemptattempt toto bebe absent,absent, andand
whenwhen debtordebtor becomesbecomes insolvent,insolvent, assignsassigns oror attemptsattempts toto assignassign hishis assets,assets, contractscontracts oror

attemptsattempts toto contractcontract extraordinaryextraordinary debtsdebts transferstransfers oror attemptsattempts toto transfertransfer thethe assetsassetsattemptsattempts toto contractcontract extraordinaryextraordinary debts,debts, transferstransfers oror attemptsattempts toto transfertransfer thethe assetsassets
thereofthereof toto thirdthird parties,parties, perpetratesperpetrates anyany otherother fraudulentfraudulent actact withwith thethe purposepurpose ofof
frustratingfrustrating executionexecution..

ForFor thethe grantinggranting ofof thethe arrestarrest itit isis essentialessential toto::

dulyduly evidenceevidence thethe certaincertain andand indisputableindisputable debtdebt;;
documentdocument evidenceevidence ofof thethe aforementionedaforementioned hypothesishypothesis;;documentdocument evidenceevidence ofof thethe aforementionedaforementioned hypothesishypothesis;;

ItIt willwill bebe automaticallyautomatically grantedgranted independentlyindependently ofof previousprevious justification,justification, whenwhen creditorcreditor´́ss
postsposts bondbond andand wheneverwhenever thethe mainmain lawsuitlawsuit isis deemeddeemed grounded,grounded, thethe arrestarrest willwill bebe
convertedconverted intointo anan attachment,attachment, whichwhich willwill ceasecease onlyonly withwith thethe paymentpayment oror
compromise/settlementcompromise/settlement..
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EXECUTIONEXECUTION

RequiresRequires thethe existenceexistence ofof aa JudicialJudicial DebtDebt InstrumentInstrument (grounded(grounded onon anan awardedawardedqq gg
judgment)judgment) oror anan ExtrajudicialExtrajudicial DebtDebt Instrument,Instrument, suchsuch asas billsbills ofof exchange,exchange,
promissorypromissory notes,notes, tradetrade notes,notes, cheques,cheques, privateprivate documentsdocuments signedsigned byby debtordebtor
andand twotwo witnesseswitnesses..

ThereThere areare threethree requirementsrequirements::
1.1. NonNon‐‐performanceperformance ofof thethe obligationobligation;;
22 C iC i dd li idili idi ff hh didi2.2. CertaintyCertainty andand liquidityliquidity ofof thethe creditcredit;;
3.3. TheThe obligationobligation mustmust bebe agreedagreed byby meansmeans ofof aa formalformal andand properproper debitdebit

instrumentinstrument..

WeWe dodo notnot havehave inin ourour ProceduralProcedural CodeCode anyany independentindependent measuremeasure asas thethe RuleRule
BB AttachmentAttachment ofof thethe NYNY jurisdictionjurisdiction.. Normally,Normally, thethe creditorcreditor maymay resortresort toto thethe
attachmentattachment onon lineline ofof debtordebtor´́ ss bankbank accountsaccounts asas wellwell asas thethe attachmentattachment ofof realrealattachmentattachment onon lineline ofof debtordebtor ss bankbank accounts,accounts, asas wellwell asas thethe attachmentattachment ofof realreal
estateestate property,property, vehicles,vehicles, attachattach aa companycompany ´́ss salessales resultsresults ,, etcetc.. However,However, suchsuch
measuresmeasures areare uponupon judge’sjudge’s discretiondiscretion andand subjectsubject toto aa foreclosureforeclosure stagestage ofof
BrazilianBrazilian judicialjudicial actionaction (merits(merits toto bebe discusseddiscussed inin Brazil)Brazil)BrazilianBrazilian judicialjudicial actionaction (merits(merits toto bebe discusseddiscussed inin Brazil)Brazil)..
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CONCLUSIONCONCLUSION

AccordingAccording toto thethe BrazilianBrazilian legislationlegislation thethe lacklack ofof paymentpayment ofofAccordingAccording toto thethe BrazilianBrazilian legislation,legislation, thethe lacklack ofof paymentpayment ofof
thethe freight,freight, generalgeneral averageaverage contributioncontribution andand otherother relatedrelated
expenses,expenses, authorizesauthorizes thethe cargocargo retentionretention..

TheThe cargocargo retentionretention mustmust notnot bebe effectedeffected onboard,onboard, butbut onon
storage/warehousestorage/warehouse afterafter discharge,discharge, butbut subjectsubject toto previousprevious

ii ff ff ii I i i lI i i l l dl dnoticenotice ofof protestprotest fromfrom carriercarrier.. InitialInitial costscosts relatedrelated toto storagestorage
wouldwould bebe onon carriercarrier ‘s‘s side,side, butbut suchsuch expensesexpenses togethertogether withwith thethe
legallegal feesfees andand courtcourt costscosts shouldshould bebe reimbursedreimbursed ifif thethe judicialjudicial
claimclaim isis finallyfinally grantedgranted andand ruledruled inin favourfavour ofof carriercarrier..

TTherehere areare otherother legallegal measuresmeasures availableavailable toto thethe carriercarrier andandgg
shipowners’shipowners’ interestinterest inin Brazil,Brazil, throughthrough thethe filingfiling ofof thethe soso‐‐ calledcalled
precautionaryprecautionary actionsactions (“(“MedidasMedidas CautelaresCautelares”)”) inin orderorder toto obtainobtain
securitysecurity inin casecase ofof evidencedevidenced:: ((ii)) aa groundedgrounded claim/creditclaim/credit andandsecuritysecurity inin casecase ofof evidencedevidenced:: ((ii)) aa groundedgrounded claim/creditclaim/credit andand
(ii)(ii) potentialpotential riskrisk ofof thethe debtordebtor notnot havinghaving assetsassets oror meansmeans toto
paypay thethe obligationobligation..
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