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ARREST OF VESSELS UNDER SPANISH LAW 

 
The principal legal body governing the arrest of vessels to secure a maritime 

claim in Spain is the International Convention relating to the Arrest of Sea-

Going Ships of 10th March 1952. 

 

A vessel may be arrested also in Spain under the ordinary domestic rules 

governing the preventive “embargo” of the debtors’ assets as security for a 

claim but this is not frequently used. 

 

The 1952 International Convention was a compromise between the common 

and civil law systems. As such it contains deficiencies but it has become a 

useful and relevant legal tool adopted by many countries. 

 

IMO and UNCTAD decided to place on their working programme the revision, 

among others, of the 1952 Arrest Convention and the CMI prepared a draft for 

a new Arrest Convention which was approved in Libon in 1985. In March 1999, 

at a Diplomatic Conference held in Geneva, the final text of a new Arrest 

Convention was adopted. 

 

This has not yet come into international force and history tells us that the 

implementation of new conventions which are designed to replace earlier 

instruments is a slow process. 

 

Texts of the 1952 and 1999 Conventions are enclosed to this paper. 

 

After this introduction, let’s see how the system of the arrest of vessels works 

out in practical terms in Spain. 

 

WHAT DOES ARREST MEAN?. 
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Pursuant to article 1,2 of the Convention, arrest means the detention of a ship 

by judicial process to secure a maritime claim but does not include the seizure 

of a ship in execution or satisfaction of a judgment. 

 

In this connection, reference can be made to the definition of judgment in the 

Council Regulation (EC) nº 44/2001: Any judgment given by a court or tribunal, 

whatever the judgment may be called, including a decree, order, decision or 

writ of execution, as well as the determination of costs or expenses by an 

officer of the court. 

 

Summary judgments, injunctions or similar orders issued in summary 

proceedings or decisions with provisional character are included in the motion 

of “judgment” for the purpose of art. 1,2 of the Arrest Convention. 

 

IS THE MERE ALLEGATION BY THE CLAIMANT SUFFICIENT?. 
 

Pursuant to the Act 2/1967, enacted in Spain in order to accommodate the 

relevant Spanish general rules of procedure on attachment of assets in a way 

as to facilitate the application and use of the 1952 Arrest Convention, the mere 

allegation of the claim is sufficient without the need of providing prima facie 

evidence or any other proof of the claim. 

 

ARE THERE ANY OTHER REQUIREMENTS IN ORDER TO OBTAIN AN 
ARREST ORDER?. 
 
Claimant must in principle provide the court with a power of attorney in favour 

of local procurators and lawyers who are those who lodge the arrest 

application in the name and on behalf of the claimant. Some courts admit 

photocopies of a power of attorney, which original must be submitted as soon 

as possible. 
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On the other hand, claimant is required to provide security for damages in 

case of wrongful arrest as a condition for the arrest order being effective. The 

usual form is a bank guarantee but cash deposits are accepted. 

 

The amount of this security for wrongful arrest is left to the discretion of the 

particular court. Usually, our courts apply a percentage of the claim in order to 

fix the security which will serve to satisfy the damages to which the arresting 

claimant might be condemned in case of wrongful arrest. 

 

This may happen: 

 

1. When the debtor opposes the arrest on the grounds that it is contrary to 

the law because the legal conditions for the arrest do not exist. 

 

In principle, under the 1952 Convention and the Act 2/1967 the 

opposition should be limited to argue that the claim is not a maritime 

claim defined in article 1 of the Convention or the vessel is not 

arrestable under article 3. Reference is made, among others, to the 

judgment of the Court of Appeal of Huelva dated 28 December 2006. 

 

2. If proceedings on the merits are not commenced in order to validate the 

arrest. 

3. The claim is rejected in the proceedings on the merits. 

 

There is only a judgment in Spain, rendered by the Court of Appeal of 

Baleares on 1999, stating that the owner of the vessel could only claim as 

damages for wrongful arrest the cost of the security to be provided by vessel’s 

interests to release the vessel from arrest on the grounds that he could / 

should always release the vessel from arrest by providing adequate security. 
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WHAT ARE THE CLAIMS IN RESPECT OF SHIP A SHIP MAY BE 
ARRESTED?. 
 
Article 1 of the Arrest Convention contains a closed list of claims: 

“(a) damage caused by any ship either in collision or otherwise; 
(b) loss of life or personal injury caused by any ship or occurring in connexion 
with the operation of any ship; 
(c) salvage; 
(d) agreement relating to the use or hire of any ship whether by charterparty or 
otherwise; 
(e) agreement relating to the carriage of goods in any ship whether by 
charterparty or otherwise; 
(f) loss of or damage to goods including baggage carried in any ship; 
(g) general average; 
(h) bottomry; 
(i) towage; 
(j) pilotage; 
(k) goods or materials wherever supplied to a ship for her operation or 
maintenance; 
(l) construction, repair or equipment of any ship or dock charges and dues; 
(m) wages of Masters, Officers, or crew; 
(n) Master’s disbursements, including disbursements made by shippers, 
charterers or agent on behalf of a ship or her owner; 
(o) disputes as to the title to or ownership of any ship; 
(p) disputes between co-owners of any ship as to the ownership, possession, 
employment, or earnings of that ship; 
(q) the mortgage or hypothecation of any ship.” 
 
In said list not all liens recognized at that time as maritime liens by the 1926 

Convention on Maritime Liens and Mortgages were included. 

 

On the other hand, the list omits some claims undoubtedly of a maritime 

nature in view of their connection with the operation of a ship, such as 

insurance premiums, commission and disbursements of insurance brokers, 

contracts for the sale of a ship etc. 

 

Therefore, the approach adopted by the 1952 Arrest Convention as far as the 

claims in respect of which an arrest is permissible leaves much to be desired. 
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CAN BE A VESSEL ARRESTED BY CLAIMS OTHER THAN THOSE 
LISTED IN ARTICLE 1 OF THE CONVENTION?. 
 
Besides the powers of Authorities other than courts to arrest ships as security 

in cases of public debts or to detain vessels in cases of non-fullfilment of 

safety and related requirements, those who have claims which are not 

included in article 1 may in principle arrest a vessel, as security for the 

enforcement of an eventual condemning judgment against a debtor, following 

domestic ordinary rules governing the arrest in general. 

 

These are more onerous than the Convention placing the claimant with the 

burden of proving the claim rather than alleging it. The arresting party under 

the ordinary rules must also argue and prove the need for the precautionary 

measure (the so-called periculum in mora). 

 

It is doubtful that these ordinary rules can apply in respect of the arrest of 

ships flying the flag by a contracting State as this would be contrary to article 2 

of the Convention. 

 

WHAT ARE THE ARRESTABLE VESSELS?. 
 

A claimant may arrest either the particular ship in respect of which the 

maritime arose or any other ship which is owned by the person who was, at 

the time when the maritime claim arose, the owner of the particular ship. 

 

IS IT POSSIBLE TO ARREST THE VESSEL IN RESPECT OF WHICH THE 
CLAIM AROSE WHEN HER OWNER IS NOT THE PERSON LIABLE FOR 
THE CLAIM AND THIS CLAIM IS NOT SECURED BY A MARITIME LIEN?. 
 

In principle it would be possible for the claimants to arrest the vessel but later 

on they would not be able to enforce a judgment against the vessel if the 

judgment declares liable for the claim other than the owner of the vessel. 
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WHAT HAPPENS IF THE SHIP IN RESPECT OF WHICH THE CLAIM 
AROSE HAS BEEN PURCHASED BY A BONA FIDE BUYER?. 
 

If the maritime claim is secured by a maritime lien the vessel may be arrested 

even after her purchase. 

 

When the maritime claim is not a lien then the claimant will not have the right 

to arrest the ship in hands of a bona fide purchaser. Otherwise the maritime 

claim would acquire one of the features of the maritime liens, namely the so 

called droit de suite. 

 

Reference is made, among others to the judgment of 27 July 2006 issued by 

the Court of Appeal of Las Palmas. 

 

Such a possibility is forbidden in article 9 of the Convention: Nothing in this 

Convention shall be construed as .............. creating any maritime lien which 

does not exist under the Convention on maritime mortgages and liens. 

 

Spain is party to the 1993 Convention on maritime mortgages and liens since 

2002. 

 

ARE THE SHIPS OWNED BY A CHARTERER BY DEMISE OR 
OTHERWISE ARRESTABLE?. 
 
When other person than the registered owner of a ship is liable in respect of a 

maritime claim relating to that ship the Convention expressly states that the 

claimant may arrest other ship in the ownership of the charterer. 

 

CAN THE CLAIMANT PIERCE THE CORPORATE VEIL FOR ARREST 
PURPOSES?. 
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This would be a difficult task for claimants but it is possible bearing in mind the 

trend of Spanish Courts to increasingly apply the doctrine of the piercing of the 

corporate veil in order to impose liability upon the interests behind a company. 

 

Usually, our courts deem relevant in order to allow the piercing of the 

corporate veil the following circumstances. 

 

- There should be enough evidence that there is a coincidence of 

interests and action between the companies. 

- The circumstances should suggest that the structure should have been 

created with the intention of damaging creditors. 

 

The court of Appeal of Barcelona held in judgment of 16 May 2002 that the 

corporate veil of a company may be pierced where the company owning the 

vessel in respect of which the maritime claim has arisen and that owing the 

arrested vessel have the same shareholders and the same directors and are 

both managed by the same manager. 

 

DO THE CONVENTION APPLIES ALSO IN RESPECT OF SHIPS FLYING 
THE FLAG OF NON-CONTRACTING STATES?. 
 
The Act 2/1967, following article 8.2 of the Convention extends, its scope of 

application to vessels from non-contracting states. 

 

Said Act, published to adapt the Spanish General procedural rules for the 

purposes of facilitating the arrest of foreign vessels under the Convention, has 

supposed some debate as to whether or not a Spanish vessels may be 

arrested under the provisions of the Convention. There are some courts’ 

decisions rejecting such a possibility. 

 

HOW IS A VESSEL UNDER ARREST RELEASED?. 
The vessel is released once a sufficient and valid security has been furnished. 
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The common form of security is the bank guarantee or similar securities, 

though some times a payment into court is effected. 

 

The security must meet with some requirements under Spanish law. For 

instance, it must be joint and several and must contain a waiver of the right to 

request the claimant to proceed firstly against the debtor. 

 

P&I Club letters of undertaking would need the acceptance of the arresting 

party. 

 

In Spain, it is usual that the courts provide said arresting party any security 

furnished in order to ponder its wording and submit his opinion as to the 

sufficiency of the security. This could delay things. 

 

The provision of a security for the release of the vessel cannot be construed 

as an acknowledgment of liability or as a waiver of the benefit of the legal 

limitations of liability of the owner of the ship. 

 

CAN A CLAIMANT REARREST?. 
A vessel may not be arrested more than once in respect of the same maritime 

claim when a security had been given. 

 

The prohibition of a second arrest and the consequent release of a ship from a 

second arrest does not operate when the original security had been finally 

released before the subsequent arrest. Also, when there is a good cause for 

maintaining the subsequent arrest. 

 

The Court of Appeal of Barcelona held on 11 February 2002 that pursuant to 

article 3 (3) of the 1952 Arrest Convention re-arrest of a ship is permitted when 
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the security provided for the release of the ship has become unenforceable 

owing to the bankruptcy of the guarantor. 

 

WHEN THE SPANISH COURTS HAVE JURISDICTION ON THE MERITS 
ONCE THE VESSEL HAS BEEN ARRESTED?. 
 
Spanish courts would not have jurisdictions on the merits in respect of any 

claim for which a vessel has been arrested. 

 

Said courts would have jurisdiction on the merits when it so results pursuant to 

the relevant jurisdiction rules contained in the judicial Power Act or when there 

is a jurisdiction clause to submit the dispute to the jurisdiction of Spanish 

Courts. 

 

Spanish courts will also have jurisdiction on the merits in the cases mentioned 

in article 7.1 a) to f). 

 

- If the claimant has his residence or principle place of business in Spain. 

- If the claim arose in Spain. 

- If the claim concerns the voyage of the ship during which the arrest was 

made. 

- If the claim arose out of a collision. 

- If the claim is for salvage. 

- If the claim is upon a mortgage or hypothecation of the ship arrested. 

 

IS THERE A TIME LIMIT WITHIN WHICH PROCEEDINGS ON THE MERITS 
MUST BE COMMENCED?. 
 
The domestic rule is that proceedings on the merits must be brought to 

validate the arrest within the 20 days from the arrest. 
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In cases where the main proceedings are to be commenced in a foreign 

country it is usually asked by claimant to court to fix a longer period of time 

making use of article 7.2. of the Convention. 

 

Spanish courts usually fix in such case a longer period for the commencement 

of main proceedings on the merits before foreign tribunals. 

 

Claimant must show to arresting court within said period the commencement 

of main proceedings before the foreign court or arbitral tribunal. 

 

The usual way to show said commencement is via an affidavit from two 

lawyers of the country in which the main proceedings have been commenced 

issued before a Notary Public and with the legalization or the “apostille”, as it 

may be appropriate. 

 

If main proceedings are not commenced within the period of time to bring the 

action or are not properly evidenced to the arresting court, the arrest becomes 

null and void and the claimant will be liable for damages arising out of the 

arrest. 

 

As mentioned at the beginning, pending approval in Spain is the Bill for the 

General Law on Maritime Navigation, containing several provisions of law in 

connection with the arrest of vessels. 

 

I do hope I’ll have the opportunity in the future to see you again and explain 

the relevant aspects of such new provisions of law on arrest of vessels. 

 

 

 

Luis de San Simón 
SAN SIMÓN, DUCH & CO. 

31st October 2007. 
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